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Abstract 

Scholars in fields as diverse as law, communication, and political science argue that the 

discussion of a Supreme Court nominee’s “ideology”—their political leanings or how they might 

judge specific issues—is detrimental to the Senate confirmation process and potentially affects 

the legitimacy of the Court. This essay seeks to complicate this widely-held position on the role 

of nominee ideology in the hearing process; in so doing, we argue for a more robust and rigorous 

understanding of ideology grounded in Marxist and post-Marxist thought. Ultimately, we argue 

that ideology, as it is understood in the broader pantheon of critical theory, is a fundamental part 

of the confirmation process and cannot be eliminated: it can only be masked.  

Grounding our analyses specifically in the work of 20th-century Marxist intellectual 

Louis Althusser, we argue that because ideology permeates and is reproduced in all Ideological 

State Apparatuses (ISAs), it necessarily pervades confirmation rhetoric, even as some seek to 

deny or ameliorate its influence. This masking diminishes the value of the hearings for the public 

by reinforcing an ideology of elitism and class hierarchy where citizens are observers rather than 

participants in democracy, limiting our ability to decide whether nominees would be good 

Supreme Court Justices, and damaging our ability to determine appropriate courses of action for 

our nation as a whole. We ultimately argue that a more open and honest discussion of nominee 

ideology is called for. 
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Rhetoric, Politics, and the Ideological State Apparatus in U.S. Supreme Court Confirmation 

Hearings 

 The Senate confirmation hearing of Neil Gorsuch—predictably—featured debate by 

senators and consternation in the news media about the judge’s conservative ideology, the impact 

it might have on future Supreme Court rulings, and whether it should even be a topic of 

consideration. For instance, Senator Al Franken asserted that the Committee on the Judiciary has 

“an obligation to fully examine [Gorsuch’s] views to make sure they are known to the public” 

(C-SPAN, 2017). He further argued that because of the judge’s conservative ideology, 

reproductive rights, voting rights, and LGBTQ+ rights will be in danger. Conversely, Senator 

Orrin Hatch focused on Gorsuch’s qualifications and credentials, such as his American Bar 

Association rating and his “character, temperament, humility and open-mindedness,” in the 

process accusing Democrats who raised questions about the political ideology of Gorsuch and its 

material impact on Americans of turning the process into “an election campaign for political 

office” (C-SPAN, 2017).  

Scholars are similarly divided over the role that ideology and partisan politics should play 

in Supreme Court confirmations. The process has been called a “kabuki dance” (Brust, 2009) and 

a “mess” (Carter, 1988). In fact, in her former career as a University of Chicago law professor, 

Justice Elena Kagan once criticized the hearings as “vapid and hollow” (Kagan, 1995). Critics 

have condemned hearings for focusing too much on the politics and ideology of nominees, rather 

than on their judicial qualifications or other criteria (Carter, 1990; Epstein, Lindstӓdt, Segal, & 

Westerland, 2006; Nagel, 1990), while others have criticized it for not focusing on ideology 

enough: many scholars have argued that the political views of nominees should be an important 

consideration for the Senate as it weighs its advice and consent duty (Goldberg, 2004; Kahn, 
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1995; Ringhand, 2009; Tribe, 1985). Additionally, scholars have condemned the process because 

it has led to nominees becoming less forthcoming than in the past (see Farganis & Wedeking, 

2011; Howard, 2015), and have criticized senators for using the hearings as political 

grandstanding opportunities (Vaglica, 2012).  

 This essay explores the role of ideology in Supreme Court confirmation hearings. Within 

the existing literature, scholars have espoused contradictory views about the problems these 

hearings create for our political process, our three branches of Federal government, and our 

unique form of representative democracy. This literature is, in many ways, grounded in a central 

concern: what should the role of ideology be in the confirmation process? This question—

notably—implies that it is possible to avoid ideology in some meaningful and substantive way. 

After reviewing the literature on confirmation hearings, which is grounded largely in the political 

science and legal disciplines, we briefly discuss Louis Althusser’s (1971) notion of the 

Ideological State Apparatus (ISA). We conclude with the claim that because ISAs like the Senate 

and the Court are the central mechanisms for reproducing dominant belief systems and the 

actions that flow from these, confirmation hearings should focus specifically and extensively on 

the ideological and political positions of the nominees. Doing so would place both ideology and 

the role of institutions like the Senate and the Supreme Court more centrally in the overall 

discourse surrounding these increasingly spectacular events.  

Conversely, attempting to eliminate ideology from the hearings, as many scholars seem 

to prefer (including Carter, 1990; Epstein et al., 2006; Nagel, 1990), serves only to mask the role 

of ideology in the political process and limits the ability of citizens to participate and evaluate 

nominees in an informed manner. This approach also suggests that ideology can somehow be 

extricated or bracketed off from the confirmation process, which is tantamount to forwarding yet 
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another ideological position—only one that tends to go unnoticed as ideology. Without 

interrogating the ideology of nominees and the politics of both the Senate and the Court, 

ideological patterns are reproduced rather than interrogated. 

The Ideological Divide: Political Leanings vs. Judicial Qualifications 

The “confirmation mess” (Carter, 1988) has its roots in the constitutional principle of 

checks and balances. Article II, Section 2 of the Constitution states that the president “shall 

nominate, and by and with the Advice and Consent of the Senate, shall appoint . . . Judges of the 

Supreme Court.” In this brief clause is found the seed of the “interbranch warfare” (DeGregorio, 

1992, p. 971) that so many have complained of. The mass media and our “society of the 

spectacle” (DeBord, 1967/1994) have elevated the visibility of and controversy surrounding the 

confirmation process by creating a national political spectacle unlike any the framers of our 

Constitution could likely have imagined. Throughout this process are discussions of the role 

political ideology should play in the ultimate judgment of the Senate, and the literature on 

confirmation hearings reflects this debate.  

Epstein, et al. (2006) argue that “virtually every contemporary study of confirmation 

politics—whether over judicial candidates or other executive nominees—has pointed to the 

explanatory power of ethics, competence, and integrity on the one hand, and politics, philosophy, 

and ideology on the other” (p. 302). To a large degree, the research on the Supreme Court 

confirmation process is mired in this dichotomy—one camp argues that ideology and politics 

taint the high court and should be left out of the process, while another argues that they are 

invaluable. 

Added to this conflict is the problem of defining ideology. Oddly, none of the studies 

examined here take much—if any—time to define or explicate this critical concept or to place it 
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within the larger context of 20th- and 21st-century critical theory, much of which owes a 

tremendous debt to Marx’s original formulations of ideology. Rather, these scholars tend to 

describe ideology as a set of political beliefs, a set of partisan positions, or a general judicial 

approach. Some use the term “political ideology” while others use only “ideology.” After 

outlining competing scholarly positions on its role in the confirmation process, we present a 

more nuanced version of ideology grounded in the work of Althusser.  

Ideology, Politics, and Delegitimizing the Court 

 One major faction of the confirmation literature portrays the process as negatively 

affected by the emphasis on ideology, politics, and partisanship, arguing that a more appropriate 

approach is to focus on qualifications (judicial experience independent of any specific 

judgments), integrity, and ethics. Carter (1998) disagrees with the notion that ideology should 

take center stage, arguing that “moral instincts” are more appropriate than judicial philosophy, 

which is often code for a judge’s political leanings. Others also condemn the ideological or 

political bent of confirmation hearings, arguing that such emphasis is antithetical to the 

traditional description of the Supreme Court as objective and above political concerns (Baird & 

Gangl, 2006; Caldeira & Gibson, 1992; Gibson & Caldeira, 2009; Gibson, Caldeira, & Spence, 

2003). Therefore, the examination of nominees on the basis of their ideology or partisan 

preferences may threaten judicial independence (Carter, 1990; Nagel, 1990). 

Several studies have pointed to an increase in the role of partisanship and judicial 

philosophy over time, including Epstein et al. (2006), who identify the beginnings of this trend in 

the appointments of the Warren Court in the 1950s (see also Paolino, 1995). Cameron, Kastellec, 

and Park (2013) trace increasing contentiousness as far back as 1937, identifying increasing 

partisan polarization in the senate and the nomination of more ideologically extreme judges as 
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two of the main culprits. Many have argued that the 1987 Robert Bork hearing was a watershed 

moment where ideology overtook issues of competence and integrity (Farganis & Wedeking, 

2011; Howard, 2015), and as resembling “a political campaign” (Gimpel & Wolpert, 1996, p. 

164; see also Davis, 2005; Guliuzza, Reagan, & Barrett, 1994; Howard, 2015). 

Several detrimental effects have been associated with extensive debate over the ideology 

of nominees and of the process. First, the knowledge that discussion of ideology may result in 

candidates not being confirmed (as seen in the Bork case) may lead to presidents nominating 

“safe” or noncontroversial judges (Comiskey, 2006; Howard, 2015; Maltese, 1995; Moraski & 

Shipan, 1999; see also Rohde & Shepsle, 2007). Comiskey (2006) argues that this leads to 

inferior nominees and less-than-stellar justices. Further evidence of ideology tainting the 

process—when one characterizes the role of the Court as impartial and apolitical—is the finding 

that the party of the nominating president and partisan makeup of the senate are closely related to 

successful confirmation (Gimpel & Wolpert, 1995; see also Goldman, 1991; Johnson & Roberts, 

2004; Segal, Cameron & Cover, 1992; Strauss & Sunstein, 1992). Thus, political ideology is 

implied by the party affiliation of the president and is a major factor in deciding who is 

nominated and who ultimately gets confirmed. 

  A second negative outcome associated with ideology and partisanship involves the ways 

in which senators approach their own roles within the process. One common complaint is that 

senators use the hearings for their own political purposes rather than to thoroughly investigate 

the nominee’s qualifications, judicial philosophy, and so on. For instance, Vaglica (2012) argues 

that senators appear to use their time to “procure more votes” for their own reelection, leading to 

question and answer exchanges that sound more like partisan talking points, thus devaluing the 

hearings as a whole (p. 1805). Carter (1994) posits that this partisan approach has functioned to 
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transform “an inside-the-Beltway ritual into a full-blown national extravaganza” (Carter, 1994, p. 

17). Others have argued that recent confirmation hearings resemble “show trial[s]” (Fjelstad, 

2010) or political campaigns (Howard, 2015), and that because of the spectacular nature of the 

confirmation process, little information is gained regarding how nominees will act as justices 

(Ross, 1987). As Ross puts it, “the time is too short and the occasion is too partisan to permit a 

thorough explanation of complex issues” (p. 173). 

Third, and relative to the rhetorical and practical goals of presidents and senators, 

extensive focus on ideology has been associated negatively with nominee responsiveness. Bybee 

(2011), for instance, laments nominees’ tendency to avoid questions and their reliance on “highly 

coached remarks” (p. 152), while Farganis and Wedeking (2011) find a “mild decline” in the 

candor of nominees over time (p. 525). Moreover, they argue that Bork’s failed confirmation was 

largely due to his “lengthy and candid answers” about his controversial judicial philosophy: this 

has led to subsequent nominees becoming more careful about the ways in which they discuss 

their own viewpoints (p. 526). Several scholars (Farganis & Wedeking, 2011; Howard, 2015; 

Fjelstad, 2010; Masugi, 1992) blame the perception that nominees are less than fully candid on 

senators and the questions they ask: hostile questioning by senators looking to score political 

points with their constituents leads to the impression that confirmation hearings are purely 

partisan events, and nominees respond accordingly (Masugi, 1992). Simply put, these studies 

suggest that nominees want to be confirmed and will answer strategically in order to ensure that 

they are. 

A fourth and final concern about the impact on extensive discussion of ideology is that 

the legitimacy of the confirmation process—and ultimately of the Supreme Court itself—could 

be negatively affected (Carter, 1988; Gibson & Caldeira, 2009; Johnson, 2011; Marrero-Otero, 
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2011; Nelson & Ringsmuth, 2013; Regan, 1994; Sinozich, 2017). The Bork and Thomas 

hearings in particular have been criticized for the extensive lobbying campaigns conducted by 

groups both for and against the nominees, previously unseen levels of political advertising, and 

extensive media coverage (Frankovic & Gelb, 1992; Gimpel & Wolpert, 1996; Mansbridge & 

Tate, 1992; Palley & Palley 1992; Sinclair 1992). Several scholars (Bartels & Johnston, 2011; 

Bybee, 2011; Caldeira & Smith, 1996; Sinozich, 2017) note that there is a schism in the public 

that leads to a legitimacy problem for the Court: those who view the Court as a political body 

prefer justices to be chosen on the basis of ideology, while those who view the court as a non-

partisan, non-ideological body find politically charged confirmation hearings damaging to the 

legitimacy of the Court. 

Ideology and the Benefits of “Political” Hearings 

 As we have seen, there are many possible negative aspects of confirmation hearings that 

are related to the inclusion of discussions of ideology—be it political ideology, judging 

philosophy, partisanship, etc.—in confirmation hearings. There are some scholars, however, who 

argue that such discussion is beneficial, even necessary. 

First, there are those who argue that politics has always been part of the confirmation 

process and cannot be divorced from it. Kahn (1995), for instance, describes the appointment 

process as a “bare knuckle political fight” (p. 38) and blasts President Herbert Hoover’s claim 

that presidents make nominations without concern for the political views of the nominees: 

“Hoover is wrong and his history is naive. Supreme Court Justices have always been appointed 

for political reasons by politicians and their confirmation process has always been dictated by 

politicians for political purposes” (p. 26). Others agree, including Monaghan (1988) and 
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Ringhand (2009), who both argue that ideology should be front and center so that senators and 

the public can fully evaluate the type of justice a nominee would be. 

 While many have argued that overly partisan or blatantly ideological confirmation 

debates can shake public confidence in the senate and in the court (Carter, 1988; Gibson & 

Caldeira, 2009; Johnson, 2011; Marrero-Otero, 2011; Regan, 1994), others have noted positive 

outcomes. For instance, Caldeira and Smith (1996) argue that because the confirmation process 

has become more like a political campaign, citizens have become more involved and may 

actually exert some influence on the outcome. Other studies confirm this role, finding a link 

between constituent opinion and Senators’ votes on Supreme Court nominees (Gimpel & 

Wolpert, 1995; Kastellec, Lax, & Phillips, 2010; Overby, Henschen, Strauss, & Walsh, 1994; 

Overby, Henschen, Walsh, & Strauss, 1992). Moreover, Totenberg (1988), argues that this 

dynamic creates public accountability and should be an important part of the process, given the 

lifetime tenure of Supreme Court Justices. 

In summary, a large group of scholars has argued that ideological and political “tests” of 

Supreme Court nominees are inappropriate and harmful to the process: they lead to presidents 

nominating “safe” justices for partisan reasons; senators using confirmation hearings for their 

own partisan purposes; nominees answering questions strategically with the goal of “getting the 

job”; and the public viewing the entire process with skepticism, largely due to conflicting notions 

of the proper role politics and ideology ought to play in the process. On the other hand, several 

others have described how politics and partisanship have always been a factor, and a few even 

argue that ideology—often discussed in terms of “judicial philosophy”—should take an even 

more prominent role in the confirmation process. We agree not only that ideology should play a 

conspicuous role, but that to attempt to eliminate ideology—or even to act as if such elimination 
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is possible—is harmful, as it perpetuates an ideology of elitism and class hierarchy. In the 

remainder of this essay, we discuss Althusser’s (1971) conception of ideology and argue that 

more emphasis should be placed upon the very issue that causes so much apparent distress 

among scholars and others—the ideological and political leaning of nominees to the Supreme 

Court.  

Althusser and the Inevitability of Ideology 

The literature on confirmation hearings casts ideology in terms of specific beliefs and 

values, such as political preferences, judicial philosophy, and party affiliation. Louis Althusser 

(1971) provides a broader and more rigorous view of ideology as functioning behind, under, and 

through a complicated web of institutions that he famously calls Ideological State Apparatuses 

(ISAs). ISAs, which include such prosaic and familiar sites as schools, religious institutions, 

advertising, film, and the family unit, are vital for the reproduction of relations within society—

specifically the relations that sustain capitalism, class structures, and “the existing relations of 

[material] production” (p. 165). Each ISA and the myriad “techniques and knowledges” (p. 132) 

that constitute them (e.g., the rules of morality, “know how,” etiquette, common sense, codes of 

order, rituals, etc.) relate to and overlap with other ISAs to ultimately sustain and explain society 

as we understand and experience it. Althusser (1971) writes, “To put this more scientifically, I 

shall say that the reproduction of labor power requires not only a reproduction of its skills, but 

also, at the same time, a reproduction of its submission to the rules of the established order” (p. 

132).  

Althusser characterizes ideology as so many “imaginary representation[s]” that distort 

human understanding of the “real world” (p. 162). Religion, for instance, offers a nearly-endless 

array of codes, codicils, and rituals that structure and sustain various dominant modes of social 
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and political life. On a more granular level, advertising and films suggest acceptable and 

unacceptable social roles for human actors to play in ways that are minute and multiple. Cultural 

ISAs like sports, social organizations, and even popular literature and the arts function to 

reproduce dominant or ruling ideologies, too, often by reinforcing class and social distinctions 

(e.g., low-income Southerners and NASCAR or wealthy Northeasterners and lacrosse) 

(Bourdieu, 1984/2001).     

Ideology for Althusser not only functions through ISAs such as churches, the education 

system, the family, and—most importantly for the current essay—the legal and political ISAs, 

which include the political system and political parties, but it also sustains them. Members of 

society learn their “natural” roles and relations to each other via the ISAs and the process of 

interpellation, the mechanism by which individuals are “hailed” by the ISAs, thus recognizing 

themselves as subjects within the dominant ideology. (Althusser’s famous image is of the person 

on the street who turns around when s/he hears the police officer yell “Hey, you!” and thus 

becomes a subject recognizable to and within dominant ideology—and language.) Crucially, the 

relations expressed through interpellation appear normal and natural; indeed, ideology is most 

visible and effective when it presents itself as neutral, as nonexistent, as “natural” as turning 

abruptly around when we hear a voice of authority interpellate us on the street.  

Althusser provides a specific example concerning schools, which he describes as the 

dominant ISA, that further illustrates how ideology works. This example provides a parallel of 

how ideology functions in confirmation hearings—or at least, how it could function if scholars 

and other groups who want to reduce or eliminate ideology from the hearings had their way: 

The mechanisms which produce this vital result for the capitalist regime are naturally 

covered up and concealed by a universally reigning ideology of the School . . . : an 
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ideology which represents the School as a neutral environment purged of ideology. (p. 

156) 

From Althusser’s point of view, confirmation hearings are a site of class struggle. They are 

ideological exercises performed in the Senate ISA in order to determine what the Supreme Court 

ISA will become and how it will rule on a myriad of issues.  

The various arguments by scholars, senators, nominees and witnesses preferring the 

elimination or reduction of ideological debate serve to mask ideology—to conceal it through the 

false appearance of neutrality. Confirmation hearings, they argue, could and should be primarily, 

or even solely about qualifications, personal ethics, and judicial temperament, implying that 

ideology is a peripheral issue, or worse, an illegitimate concern. Potential rulings and the impact 

they can and do have on citizens’ daily lives (for instance, through rulings that may affect their 

rights to free speech, their ability to vote without harassment, or a host of other practical matters) 

is removed from the debate. This position privileges expert testimony and the arguments of 

political elites, as issues that affect citizens most directly are taken off the table. In fairness, 

while discussions and analyses of nominee ideology obviously fall short of Althusser’s ultimate 

objective (the overthrow of the ISAs by the proletariat and the ultimate destruction of repressive 

State power), senators’ explorations of ideology and public discussion of the partisan leanings of 

nominees constitutes a valuable discourse, which, though flawed, is vastly superior to no 

discourse at all. Through open and honest discussion of nominee ideology—admittedly a lofty 

goal in the modern political climate—citizens may become at least partially aware of the ways in 

which political and judicial ideologies reproduce societal relations. 

Precedent, the Status Quo, and the Masking of Ideology 
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We therefore have several related criticisms of the “anti-ideology” position. Primarily, 

senators and scholars who wish to eliminate or reduce the observable ideological rhetoric 

(judicial philosophy, partisanship, potential voting patterns on specific issues) serve to reinforce 

the dominant, ruling class ideology of Althusser’s concern. Senators and scholars—who can both 

be characterized as “elites” for different reasons—remove citizens from discussion of the ways 

in which Court rulings might affect them directly. Thus, not only is the State’s power over the 

process reinforced, but the public’s ability to determine whether nominees would make “good” 

judges or not is hampered, and citizens’ ability to discuss and determine appropriate courses of 

action for the nation as a whole is limited. When hearings become discussions of precedent and 

professionalism, there is little to no legitimate argumentation regarding future conflicts and 

potential resolutions of cultural, social, and political issues. In contrast, the more pointed an 

ideological dispute is, the more inclusive it becomes and the more valuable it can be for our 

government and for our society. The following three examples illustrate these problems. 

Nominees often give vague, incomplete, or abstract statements that mask the role of 

ideology. Consider the following from nominee John Roberts during his opening statement: 

Mr. Chairman, I come before the Committee with no agenda. I have no platform. Judges 

are not politicians who can promise to do certain things in exchange for votes. I have no 

agenda, but I do have a commitment. If I am confirmed, I will confront every case with 

an open mind. I will fully and fairly analyze the legal arguments that are presented. I will 

be open to the considered views of my colleagues on the bench, and I will decide every 

case based on the record, according to the rule of law, without fear or favor, to the best of 

my ability, and I will remember that it’s my job to call balls and strikes, and not to pitch 

or bat. (Confirmation hearing, 2005, p. 56) 
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Roberts’ umpire metaphor became a theme of the hearing, with those who supported his 

confirmation arguing that to take specific positions would be a violation of judicial impartiality. 

Roberts repeatedly refused to give specific answers (as most nominees do) throughout the 

hearing, including such issues as affirmative action and abortion.  

Roberts’ attempt at neutrality illustrates Althusser’s argument that the mechanisms of 

ideology are “naturally covered up and concealed” (Althusser, 1971, p. 156). If one perceives the 

Supreme Court as apolitical and nonbiased, Roberts’ statement makes perfect sense. But when 

we take ideology to be “eternal” and “omnipresent” (p. 161), Roberts’ statement becomes 

troubling. Roberts cannot avoid his subjectivity in relation to the Senate and to the Court. He will 

become part of the Supreme Court ISA that hails citizens in very particular ways: “I am free to 

speak out” (or not), “I am free to vote without discrimination” (or not), and so on. 

As the literature has shown, many observers and vocal participants agree with Roberts’ 

basic position—judges should be impartial, and to indicate specific positions in the hearing 

would be to contaminate the nominee’s tenure on the Supreme Court. But the value of such 

rhetoric is questionable as it does not allow the public to adequately evaluate the nominee. 

Describing oneself as an “umpire” masks the role played by Supreme Court Justices, and 

therefore marginalizes questions and answers about specific ideological or political positions, 

which are—because of their direct impact on citizen’s material conditions—incredibly 

important. The “umpire” does not create the rules: he or she enforces them. In this perspective, 

one might argue that it does not matter who the umpire is, as long as he or she is appropriately 

objective. This oversimplification ironically removes laypersons from the decision making 

process. We need not worry about the impact of future rulings, we need only worry about 

whether or not the judge is fair and impartial. Our responsibility to critique ideology is removed, 
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since ideology is not a legitimate standard of judgment. In contrast, if we accept Althusser’s 

position, and if we also embrace the premise that antagonism is good for democracy and that 

clash over specific political positions is essential, platitudes like Roberts’ “balls and strikes” 

analogy become instantly problematic.  

In another example, nominee Sonia Sotomayor avoids clichéd metaphors, but nonetheless 

conceals the role of ideology by advocating for impartiality. Sotomayor is asked by Senator Herb 

Kohl specifically whether the Court’s decision in Kelo v. City of New London (which found that 

local governments can seize private property for economic development purposes) was morally 

appropriate: “What is your opinion of the Kelo decision, Judge Sotomayor? What is an 

appropriate ‘public use’ for condemning private property?” (Confirmation hearing, 2009, p. 81). 

Sotomayor dodges the moral dimension of the question (is it right or wrong for a local 

government to seize a citizen’s home in order to develop a shopping mall?) by invoking the legal 

principle of stare decisis (standing by established precedent):  

Kelo is now a precedent of the Court. I must follow it. I am bound by a Supreme Court 

decision as a Second Circuit judge. As a Supreme Court judge, I must give it the 

deference that the doctrine of stare decisis would suggest. (p. 81) 

Such answers are quite common in Supreme Court confirmation hearings, where nominees give 

generic answers that defer to precedent or “settled law.” In essence, Sotomayor’s answer is a 

dodge that implies a non-obligation to comment on the morality of Court decisions. She would 

decide as each and every good justice would decide: “objectively.” She will neither condemn nor 

celebrate the decision and the impact it has on citizens; she will only follow precedent. Her 

tenure on the Court will not be one of judicial activism or social change: it will be one of 

following precedent, or, put differently, of reinforcing the status quo. 
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While many prefer this type of answer since it supposedly shows that judges are above 

the fray of politics and instead are bound by legal reasoning and precedent, this answer 

ultimately serves the same function as Roberts’ “balls and strikes” metaphor in that it disguises 

the role of ideology. One difference is that Roberts’ metaphor is “folksy,” while Sotomayor’s 

answer relies on technical language. It is worth noting that nowhere in the Sotomayor hearing 

transcript is “the doctrine of stare decisis” defined. This technical jargon privileges those who 

are part of the ISAs of the Senate and the courts (i.e. members of the Judiciary Committee and 

the nominees they evaluate), as they are best equipped to discuss technical legal terms. Rather 

than engaging as active citizens, observers become passive witnesses to theoretical, abstract legal 

discussions. 

Moreover, these sorts of answers limit our ability to determine whether nominees would 

be good justices and whether we, as a democracy, want to continue this practice of seizing 

private property for commercial purposes. Morality is important, and we have a difficult time 

judging a Supreme Court nominee’s moral virtue if they refuse to answer questions that have 

moral dimensions. By avoiding questions about political views, ideology and the moral issues 

involved in specific cases, nominees—and senators—can diminish the value of confirmation 

hearings in terms of their ability to clarify issues that affect the nation and its citizens. 

A final example illustrates how even answers that appear direct at first blush can, in fact, 

be noncommittal responses that downplay the role of nominee ideological leanings and of the 

general nature of ideology in the Supreme Court and the Senate. In response to a question from 

Senator Dianne Feinstein, Elena Kagan takes what appears to be a clear position on the legality 

of abortion: “I do think that the continuing holding of Roe and Doe v. Bolton is that women’s 

lives and women’s health have to be protected in abortion regulation” (Nomination, 2010, p. 96). 
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Though Kagan’s remark seems to support a specific political position—abortion should be 

legally protected—those who agree with her should be wary. Kagan might imply that she 

supports this political position, notice that her support is ultimately based on precedent. Just as 

Sotomayor invokes stare decisis, Kagan invokes “the continuing holding” (p. 96). Her position 

might be interpreted as “I support abortion rights,” but we argue that it more appropriately 

represents the view that judges ought to remain unbiased, which implies that such a thing is 

possible: Kagan portrays herself as a neutral arbiter bound by precedent, rather than as an agent 

of change. By extension, the Supreme Court’s role in social change is downplayed, and the 

established order is reproduced.   

These three examples illustrate a common rhetorical strategy of nominees. In order to 

avoid the appearance of political preferences one way or the other, they couch their answers in 

terms of deference to precedent. All such arguments ultimately support the status quo—the 

dominant ideology—by either directly stating (Roberts, Sotomayor) or implying (Kagan) that 

once a ruling is established, it shall not be changed. This appeal to tradition is a prime example 

of how ideology presents itself as timeless, natural, and neutral, imbedded in even the most 

mundane practices of order and decorum. What we might call the “rhetoric of precedent” 

interpellates observers as passive, rule-bound, and subservient. Their natural role, so to speak, is 

that of the passive witness, bound by rules of the Court that are timeless, immutable, and 

therefore correct.  

More Not Less: Ideology and Citizen Participation 

Ultimately, we argue for more rather than less ideological discussion during confirmation 

hearings. Doing so would result in a more informed citizenry, while pretending that ideology can 

be eliminated privileges elites and severely hampers the ability of citizens to evaluate nominees 
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and the impact their confirmations might have on the nation and on themselves. To be sure, 

ideological discussion—in the form of media criticism, the questions of senators (typically those 

of the opposite party of the president), and scholarly research—does take place. But the 

arguments against this discussion, by both participants and observers, are as routine as they are 

potentially harmful. 

To argue that ideology should be taken out of confirmation hearings is to argue that 

ideology could be taken out of confirmation hearings. From Althusser’s position, this is 

impossible. Moreover, those who make this a goal serve only to mask the role of ideology and 

the power of the political and legal ISAs. The Court is not portrayed as an instrument of change: 

it is depicted as an institution that reinforces precedent in an objective manner, implying that the 

status quo and the dominant ideology of State power over the individual is natural and 

immutable. The Senate is not portrayed as a body capable of social transformation: it is presented 

as an institution in which technocrats and career politicians make “objective” decisions about 

judicial expertise and professionalism, interpellating the public as passive observers of the 

mechanisms of government. Without discussion of political ideology—specifically as it relates to 

how citizens will be affected by potential Court decisions—the ideology of elitism and of class 

hierarchy is reinforced. By focusing on qualifications and “character” only, and therefore 

excluding political ideology, citizens would be left to defer to experts—primarily senators and 

the Justices themselves—as the only qualified participants in the discourse.  

Thus, the “anti-ideology” argument limits the public’s ability to determine whether 

nominees would be good Supreme Court Justices. This determination is admittedly based upon 

the observer’s own partisan leanings, but cannot be made without certain information. Does 

Judge Roberts believe affirmative action is good or bad? (He just “calls it like it is.”) Does Judge 
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Sotomayor believe the government should seize private property for economic improvement 

purposes? (She’s just following precedent—that’s not her decision). These are questions not just 

of law, but of politics, ideology, and morality. Refusal to ask about these issues or to discuss 

them in this way not only leads to impressions of nominee evasiveness, but restricts the ability of 

citizens to fully evaluate potential Supreme Court Justices. 

Likewise, the elimination or restriction of ideology is detrimental to our ability to discuss 

and determine appropriate courses of action for our nation as a whole. Supreme Court 

confirmation hearings, simply by nature of the unparalleled attention they generate, could be 

moments for significant discourse about our nation’s past, present and future—a discussion that 

many would suggest is long overdue. Do we want to live in a society where gays and lesbians 

have equal marriage rights? Do we believe gun rights should be curtailed? Can and should 

juveniles be strip-searched by school officials? These are very real issues that have come before 

the Supreme Court in recent years, and confirmation hearings could actually serve as educational 

moments for the citizenry if discussion of these issues from a variety of angles is encouraged 

rather than stifled. Our ability to answer these questions is limited when (a) senators do not ask 

the right questions, or (b) nominees answer with clichés about “calling balls and strikes” or 

technical language about the importance of precedent. Thus, the call by scholars for less focus on 

ideology and more attention to “qualifications” is equivalent to forwarding yet another 

ideological position—one that tends to go unnoticed as ideology. Without interrogating the 

ideology of nominees and the politics of both the Senate and the Court, power relations are 

reproduced. By instead engaging in ideological discussion about such issues, citizens could learn 

about the pros and cons of competing political and policy positions rather than, say, learning 

only that a nominee is committed to the abstract principle of stare decisis. 
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 Ideological and political conflict during confirmation hearings may offend those who 

believe the Court to be a neutral, apolitical body. It may have negative consequences in that it 

affects perceptions of legitimacy. But it is required if we are to truly understand the significance 

of the confirmation process. Not only does ideological antagonism help us as a culture to clarify 

our values, policies, and preferred courses of action, but by specifically focusing on how these 

nominees will alter the Court vis-à-vis specific issues, we emphasize the fact that ideology is 

reproduced through the Senate and through the Court. Ideological debate is required in 

confirmation hearings because ideology is created and reproduced through the decisions of the 

Supreme Court and through the decisions of the Senate. To put it simply, for Althusser, ideology 

is. Attempts to jettison ideological debate or depoliticize a supposedly neutral space serve only to 

re-inscribe a dominant ideology—one all the more dominant insofar as it seems neutral and even 

“common sense.”  

 The consensus among scholars is that Robert Bork was not confirmed because of his 

ideological leanings (see Epstein et al., 2006; Farganis & Wedeking, 2011; Gimpel & Wolpert, 

1996; Kahn, 1995; Masugi, 1992). We would argue, in keeping with Kahn (1995), that non-

confirmation on the basis of politics or ideology is actually a good thing for our system. Making 

ideology an explicit part of the process helps citizens become more informed and engaged. 

While many have characterized the Bork hearing as partisan and harmful, observers at least 

know what his ideological positions were and could therefore judge whether or not he would be a 

desirable justice. Are we likely to return to this sort of hearing, dominated by discussion of 

ideology? Are nominees—fearful of being “Borked”—likely to express forthright answers about 

their political leanings generally and on topical sociocultural issues specifically? Not likely. But 

until they do, and until the Senate, the president, the media, and the public recognize the harms 
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associated with the masking of ideology, the process will continue to reproduce the self-evidence 

of the status quo.  
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